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UNITED STATES COPYRIGHT ROYALTY JUDGES
The Library of Congress

: Docket No. 14-CRB-0001-WR
DETERMINATION OF ROYALTY RATES AND : (2016 —2020)
TERMS FOR EPHEMERAIL RECORDING AND
DIGITAL PERFORMANCE OF SOUND
RECORDINGS (WEB IV)

SUPPLEMENTAL REBUTTAL TESTIMONY OF
DANIEL R. FISCHEL AND DOUGLAS G. LICHTMAN

I BACKGROUND AND SUMMARY

1. We understand that, subsequent to his submission of rebuttal testimony in this
matter, SoundExchange’s expert Professor Daniel L. Rubinfeld submitted additional “corrected”
rebuttal testimony, in which redactions in his original rebuttal testimony were removed.! These
unredacted portions of Professor Rubinfeld’s testimony pertain to certain agreements between
Apple and major record labels.? Professor Rubinfeld concluded that these agreements form an

appropriate benchmark for the statutory rate, and he claimed that, based on 13 months of ex post?

performance, Apple s paid, on averase, I

1. United States Copyright Royalty Judges, In re Determination of Royalty Rates and Terms For Ephemeral
Recordings And Digital Performance Of Sound Recording (Web IV), Docket no. 14-CRB-0001-WR
(2016-2020), “Corrected Written Rebuttal Testimony of Daniel L. Rubinfeld,” February 22, 2015
(“Rubinfeld Corrected WRT”). (We understand that the Rubinfeld Corrected WRT was in fact submitted
after the date indicated on the document.)

2. Id., at Appendix 2.



PUBLIC

-.3 He further claimed that payments under these agreements imply royalfy rates -
—, if considered as a percentage of revenue.*

2. Professor Rubinfeld’s corrected rebuttal testimony also made claims regarding
various other agreements between major record labels and streaming music services, including
Beats Music’s “The Sentence,” Spotify’s “Shuffle” service, Rhapsody’s “unRadio,” and Nokia’s
“MixRadio.” We refer to these four as the “Section IIL.E services,” in reference to the section of
his testimony in which they are discussed. Professor Rubinfeld claimed that these services
provide corroborative evidence of the reasonableness of his conclusions regarding the

appropriate statutory rate.’ In particular, he claimed that these agreements indicate per-

performance rates that are equal to or higher than:” ||| | |  GcNGNGNGNNEEEEEE
3

3. Counsel for iHeartMedia asked us to review the claims made by Professor
Rubinfeld regarding the agreements with Apple and the Section IILE services in light of our
previous testimony in this case. We also reviewed a number of documents related to these

agreements that we understand were just recently produced in discovery. These are listed in

3. Id., at Appendix 2 9% 7-8, Appendix 2B & 2C (row *Y™). Professor Rubinfeld applied a fixed annual
increase to these rates in attemnpting to apply these agreements as benchmarks for the 2016 — 2020 period.
Id., at 31 & 43. We addressed this annual increase approach in our written rebuttal testimony, and
incorporate that discussion by reference. United States Copyright Royalty Judges. In re Determination of
Royalty Rates and Terms For Ephemeral Recordings And Digital Performance Of Sound Recordings (Web
IV). Docket No. 14-CRB-0001-WR {2016-2020), “Rebuttal Testimony of Daniel R. Fischel and Douglas
G. Lichtman,” February 22, 2015 (“Fischel / Lichtman WRT™), at 49 111-115.

4, Rubinfeld Corrected WRT, at Appendix 2B & 2C (row “Z").
5. Id., at 9% 177-201.
6. Id., at 9§ 190.
7. In the cases of Rhapsody “anRadio” and Nokia “MixRadio,” Professor Rubinfeld claimed that these
agreements
Id., at 99 197 & 200.
8. Id., at 99 183-184,
9, Id., at 4 193.

10, Id,at9197.
1. Id..at7200-201.
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Appendix A, along with all other documents relied upon. Importantly, the materials made
available to us were conspicuously incomplete. Specifically, unlike, for instance, the materials
we used to analyze the agreement between Warner and iHeartMedia, which included significant
testimony from fact witnesses from both sides, the materials made available to us with respect to
the Section III.E services included no testimony from fact witnesses at all, and the materials
made available to us with respect to the Apple agreements included no testimony from record
label witnesses and limited testimony from a single Apple deponent. As we explain below, this
raised for us significant concerns as to whether Professor Rubinfeld has interpreted these various
agreements correctly, because agreements like these cannot be reliably analyzed without context
as to the negotiations that took place, and information about other economic relationships that
exist between the parties.

4. Nevertheless, we were able to reach several conclusions with respect to this new
information and Professor Rubinfeld’s interpretation of it. Most importantly, we concluded that
these agreements do not change our view that, if unconstrained by government regulation,
willing buyers and willing sellers would negotiate royalty rates for non-interactive services
eligible for the statutory license of approximately $0.0005 per performance.'> We also

concluded that Professor Rubinfeld’s analyses of these agreements are unreliable for at least four

reasons. First, all of these licenses _,
and we understand that, in the absence of a direct license, _
—. The negotiating parties appear to have contemporaneously
recognized this_ and adjusted the terms of the agreements to account

12. United States Copyright Royalty Judges, In re Determination of Royalty Rates and Terms For Ephemeral
Recordings And Digital Performance Of Sound Recordings (Web IV), Docket no. 14-CRB-0001-WR
(2016-2020), “Amended Testimony of Daniel R. Fischel and Douglas G. Lichtman, January 12, 2015
(“Fischel / Lichtman WDT?>), at § 11.
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for it, but Professor Rubinfeld nevertheless iguored— when he

proposed these services as benchmarks or corroborative evidence for the statutory license.
Second, N - o<
Rubinfeld assumes, the ferms of the direct licenses would have been strongly affected by the
shadow of the statutory license, yet Professor Rubinfeld did nothing to account for that
important, distortive influence. Third, Professor Rubinfeld provided no support either for his
assumption that the agreements he analyzed can be considered 1n 1solation from other

agreements between the same parties, or his related assumption that all payments discussed in

these agreements are in fact properly attributable to webcasting. ||| GcNcNGTGTGTNGGN
I i rspctto e Al

agreements, Professor Rubinfeld not only improperly (and selectively) relied upon ex post
performance fo estimate the relevant effeciive royalty rates, but his calculations are in any case
fundamentally unreliable and yield substantially inflated effective rates. Indeed, and in shaip

contrast to Professor Rubinfeld’s conclusions, available evidence indicates that, at the time the

sgreements wee signed,

I AVAILABLE EVIDENCE CONTRADICTS PROFESSOR RUBINFELD’S

ASSUMPTION

5. Professor Rubinfeld repeatedly claimed that the services at issue _

— and this assumption is the basis on which he conchided that
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. . - . - 1 .
they can serve as reasonable benchmarks or corroborative evidence for his conclusions. ? This

assumption is completely at odds with Professor Rubinfeld’s own calculations. As noted above,

Professor Rubinfeld claimed that, in almost every case, —

6. In fact, we understand that all of these services do—
— Therefore, we understand that, absent a
direct license, —,” By contrast, in the
29 direct license agreements we analyzed in our direct testimony, the webcaster (iHeartMedia or
Pandore) N - < undersiand
.|
.

7. Available evidence indicates that the record labels repeatedly recognized-

, in some cases characterizing the

13, Rubinfeld Corrected WRT, at ¥ 180
Appendix 2,1

14. Protessor Rubinfeld acknowledged that services would not rationally pay more than the statutory rate.
Rubinfeld Comected WRT, at ¥ 60 (“for services that can use the statutory license, the statutory rate caps
their willingness to pay since they can unilaterally choose to take a license or not.”)

15.
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sevices at ssue o [

-. For example, Professor Rubinfeld claimed with respect to Rhapsody’s “unRadio”

———

and thus concluded that per-performance rates of — paid by Rhapsody for this
service “further confirm the reasonableness of [his] proposal.”'®

8. By contrast, in a contemporaneous analysis wriffen at the time of the negotiations

with Rhapsody, I

I

9. Similarly, Rhapsody itself characterized the_ per-performance rate that

Professor Rubinteld pots o s NN

-18 Indeed, the actual license agreements refer to unRadio as providing-

Professor Rubinfeld’s claims about Rhapsody unRadio are directly contradicted by the license

16. Id., at 99 196-198. Professor Rubinfeld also claims that these services may in some cases —

Id., at €197,
17. SNDEX0411140 (emphasis added; we understand that unRadio — at the time
of this email).
18. SNDEX0372963-963, at 0372963
19, See, e.g., “Lefter Agreement” between Warner Music Ine. and Rhapsody International Inc., April 21,2014

(SNDEX0144893-7), at SNDEX (144895,
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terms and statements from the actual parties fo the license, who appear to have believed that the
srvic N =0 ity et rogaly s
to reflect that fact.

10.  Rhapsody unRadio is not an isolated example of Professor Rubinfeld’s failure to

recognize — We understand that Apple’s contracts with labels
o |

B

11.  Similarly, we understand that Beais’ The Sentence also ||| Gz

20. See, e.g., *“Trial and Experimental Webeasting Service License Agreement,” June 5, 2013

SNDEX0118989-0119011), at SNDEX0118999

SNDEX0119007 idescribing ‘We understand that
21. SNDEX 0431766-770, at 0431767, See also SNDEX0425875
and SNDEX0424995 9

22,
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|
|

12.  As discussed in our original rebuital testimony, we understand that Nokia’s
MiRadio srvice sicilocly
—.24 Indeed, record label executives referred to it as-
I

13.  Inhis analysis of Nokia MixRadio, Professor Rubinfeld also overlooked
important terms in the agreements — For
example, we understand that under Nokia’s agreement with Universal, performances -
—.26 Additionally, the agreement also appears to -
— 27 Professor Rubinfeld did not account for these

[wa
8
g
el
1723
@
[N
E.
e
@]
|

14.  With respect to Spotify’s “Shuffle” service, we understand that users can

— Professor Rubinfeld’s rebuttal testimony claims that the Shuffle service

23.  SNDEX0451152-159. at 0451158.

N L —

25, SeeaupExOsnszs0.acosiorss I
I 5-: o/so SNDEX0337901-4 at SNDEX0337901, SNDEX0340252-4,
SNDEX0340255.

26. Section 1 of “Restated Digital Product Agreement” between Universal International Music B.V. and Nokia

Corporation dated March 1, 2013 (SNDEX0023531-3659), at SNDEX0023536, SNDEX0023583.
Id., at SNDEX0023590

3
™~
[eo] 1
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provides a “conservative” benchmark for non-interactive services, % whereas previously, in his
direct testimony, he correctly explained that the Shuffle service “provides elements of
interactivity.”” Consistent with Professor Rubinfeld’s pre-rebuttal view of the Shuffle service,
one music industry expert extensively relied upon by Professor Rubinfeld in his festimony stated
in an industry publication that “[bleing able {o create a playlist from a single album and then

listening to it all in shuffle mode simply is on-demand in all but name.”° —

I
15, Ttappearsthat Spotity il [
— Prior to lannching its Shuffle service in December 2013, Spotify

appears to have offered a service that operated under the statutory license.”” When it made the

switch from that statutory service to the Shuffle service, Spotify—

28. Rubinfeld Corrected WRT, at % 193.

29, Rubinfeld WDT, at ¥ 50 (footnote 22).

30, Mark Mulijgan {2015) *“The Case for a Freemium Reset,”
hitps:// wordpress.com/2015/03/1 1/the-case-for-a~freeminm-reset/. Professor Rubinfeld
rehed upon Mr. Mulhgan s findings in Rubinfeld WDT, at Exhibits 6, 7A, 7B, & 7C, aswell as in
Rubinfeld Corrected WRT, at 9§ 203.

31.

32. SPOTO00001-36. at 000035-36

: see also United States
Copyright Royalty Judges, In re Deternunation of Royalty Rafes and Terms For Ephemeral Recordings
And Digital Performance Of Sound Recording {(Web IV), Docket no. 14-CRB-0001-WR (2016-2020),
“Report of David Blackburn, Ph.D..” October 6, 2014, at ¥ 23 (indicating Spotify as having a statutory
service during 2013 and noting that “As of 2014, Tunderstand that Spotify no longer makes statutory
payments.”)
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3? See Exhibit A, which plots what we

endersand t e

34

16.  Itistrue that Apple and the Section ITLE services ||| NGz

-; however, this does not mean that Professor Rubinfeld was correct in ignoring _

—. As one Sony executive explained the general rule, -
.4
’Ehat— is important in determining royalty rates also follows from

Professor Rubinfeld’s own analysis of the findings of the consumer valuation survey produced

by one of SoundExchange’s other experts, Professor Daniel McFadden.®® Specifically, Professor

Rubinfeld argued that royalty rates paid by these services should be proportional to the consumer

valuations estimated by Professor McFadden *

17.  Professor McFadden estimated the additional consumer valuation placed on a

i servic N < 0 1 scvie

33.

34.
35.
36.

37.

SPOT000047-SPOTO00034, at SPOTC00050-033.

&
SNDEXQ126529-37, at 31.

SNDEX0338698,

Professor Rubinfeld relied upon Professor MceFaddens testimnony in several instances. Rubmfeld WDT., at
49 171, 209, & Exhibit 14.
Id., at 5 171-2.

10
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Without—.gs By comparison, Professor McFadden’s study estimated
that the additional consumer valuation placed on —

- would be nearly as large, —, relative to an equivalent service without

—.39 Yet Professor Rubinfeld nevertheless claimed that —

-_ was “similar” to a non-interactive service and offered- royalty rates as

corroboration for what non-inferactive services should pay.*°

16, Similaly, we wnderstan tho
I 5501 MiFaddn sl
estimated a large additional consumer value placed on—, relative

to a service Without—f’1 Again, Professor Rubinfeld nevertheless offered these

services’ rates as benchmarks or corroborative evidence for the statutory rate. Finally, we also

derstnd th I - -

Professor McFadden’s study, —=also gppear to have substantial value; a service

Wiﬂl— would be valued at _ﬁﬂmn a service without this

feature.*
19.  We do not have an opinion about the reliability of Professor McFadden’s survey,

but to the extent it provides any relevant evidence, it indicates that Professor Rubinfeld’s

38. Copyright Royalty Board, In the Matter of Determination of Rates and Terms for Digital Performance in
Sound Recordings and Epheneral Recordings (Web IV), Docket No. 14-CRB-0001-WR, “Testimony of

Daniel L. McFadden™ (“McFadden WDT™), October 6, 2014, at 9 55 (Table 4, “Weighted, US users
(future)” column, indicating valuation on This
appears to be the column of the table that Professor Rubmfeld relted upon in hus direct testumony.

Rubinfeld WDT, at Exhibit 14.)

39. McFadden WDT, at § 55 (Table 4, **Weighted, US users (future)” column, indicating $1.67 valuation on
Professor McFadden described this characteristic as
Id., at Appendix B, p. B-

Vill.)
40. Rubinfeld Corrected WRT, at § 192.
41, McFadden WDT, at §{ 55 (Table 4, “Weighted, US users (futore)” column),
42. Id.

11
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assumption that these services can serve as benchmarks or corroborative evidence for the
statutory rate is simply wrong, and his related conclusions are therefore fundamentally
unreliable.

m. EVENIF THESE SERVICES | I 15:v woulp
HAVE BEEN IN THE SHADOW OF THE STATUTORY RATE, AND
PROFESSOR RUBINFELD MADE NO ATTEMPT TO ACCOUNT FOR
THIS DISTORTIVE SHADOW.

20.  As discussed above, Professor Rubinfeld assumes these services —

—, and thus are good proxies for the statutory rate, despite all evidence
to the contrary. But even if he were correct about—, Professor

Rubinfeld’s methodology for analyzing these agreements would provide no benchmark or
corroborating evidence for the terms a willing buyer and willing seller would agree upon in the
absence of the statutory license. This is because these agreements all were made in the shadow
of the statutory rate, and the royalty rates stated in the contracts therefore were strongly
influenced by the statutory rate.

21.  The per-performance rates paid by statutory webcasters 1 direct license
agreements with copyright holders are highly influenced by the shadow of the existing statutory
rate for the reasons we discussed in our direct testimony.” As we explained there, if, in the
absence of a direct license agreement, the negotiating parties know that the webcaster will
simply operate the same service with the same listenership under the statutory license, then the
copyright holder has little incentive to offer a rate below the statutory rate, and the webcaster has

little incentive to pay more than the statutory rate.* In such a case, all else equal, we would

43, Fischel / Lichtman WDT, at '[9 46-48.

12
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expect the parties to negotiate rates and terms approximately equivalent to those available under
the statutory license, and hence, the agreement would provide no independent information about
what a willing buyer and willing seller would agree upon in the absence of the statutory rate.”?
22.  Because of this, some additional analysis must be done to identify and separate
the shadow of the statutory rate. In our analysis of 29 license agreements signed by iHeartMedia
and Pandora with various copyright holders, we did exactly that. We focused on the fact that the
parties expected iHeartMedia or Pandora to substantially increase the number of performances of
the licensors’ music as a consequence of the agreement, and we showed how these “incremental”
performances provide evidence regarding the rate that would be set outside the shadow of the
statutory license.*® In the case of iHeartMedia’s agreement with Warner, for instance, fact
wituess testimony for both parties identified the expectations the parties held regarding these
icremental performances, and these expectations indicated a fairly narrow range of royalty rates
for these performances. iHeartMedia’s expectations indicated a royalty rate of $0.0005 per
performance for these performances outside the shadow.”’ Warner’s expectations indicated a
slightly higher royalty rate of- per performance for these performances outside the

shadow.*®

We noted that the divect license terms conld be structored differently than those of the statutory license, but

on average, the parties would agree to the same overall value. Fischel / Lichtman WDT, at § 46 (note 47).

46, We discossed this concept in Jd., at '§§ 45-49,

47. Id,, atf] 51

48, “{HearfMedia’s Opposition to SoundBExchange’s Motions in Limine to Strike the Testimony of Professors
Fischel and Lichtman Regarding the iHeartMedia-Wamer Agreement and to Exelude the Written Rebutial

Testimony of Todd Kendall,” April 6, 2015, at Appendix A.

45.

13
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23.  BEven Professor Rubinfeld has repeatedly recognized the importance of the
shadow of the statutory rate in his testimony in this case,” and in his newly unredacted
testimony he again recognized that “[wlhen a proposed benchmark license is directly impacted
by the existence of the statutory license, this severely limits the value of that icense as a
comparable benchmark.”® However, in his analysis of the Apple agreements and the Section
IILE agreements, he failed to account for the shadow of the existing statutory rates i any
meaningful way. Thus, his analysis of these agreements is highly unreliable and does not
corroborate his (or anyone else’s) claims regarding the rates that would have been set by willing
sellers and willing buyers in the absence of the statutory rate.

24.  Professor Rubinfeld did claim that the Apple agreements could, fo a limited
degree, be disentangled from the shadow, noting that while they were “admittedly negotiated in
the shadow of the statutory license,” they “were not contemplated to be the centerpiece of either
party’s case in the CRB.”' However, Professor Rubinfeld provided no relevant support for this
factual claim. Moreover, he failed to explain why not being the “centerpiece” of a parfy’s case
in future regulatory proceedings means that rational actors engaged in negotiations would not be

under the shadow of the existing statutory license, as we explamed above. —

I
—

s
e

49, See, e.g., Rubinfeld WDT, at 9§ 24 (“the stated per-piay rates in this agreement [iHeartMedia / Warner] are
strongly anchored by and thus affected by the shadow of the statutory and ‘pureplay” rates.”)

50. Rubinfeld Corrected WRT, at ¥ 185,

51. Id., at Appendix 2, 9 8.

52. See, e.g., SNDEX0484318-326, at SNDEX0484320
) See also

SNDEX0424611, SNDEX0426042-049, at 044 & 047.

14
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254

[

26.

53. SNDEX0426042-049, at SNDEX0426048. See, similarly, id., at SNDEX0426049 & SNDEX0426137.
54. SNDEX0264910.

55. SNDEX0259978-034, at 0259980.

56. SNDEX0414614.

57.  SNDEX0210969-980, at 0210971. See also SNDX0259933 (NG

58. SNDEX0210969-980, at 0210973.

15
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27.  Other than his claim about Apple, the only other service for which Professor
Rubinfeld even addressed the issue of the shadow of the statutory rate is Beats” “The Sentence.”

Specifically, Professor Rubinfeld claimed that The Sentence rates are “more immune fo the

statory shadow offect because [
i

28.  We have seen no fact witness testimony supporting Professor Rubinfeld’s claims
—

to be irrelevant to Professor Rubiufeld’s analysis, because he stated that he focused explicitly on

the rates set in The Sentence agreement under an assumption of —50 In

any case, — provides 1o basis for an exception to the general mule
that the shadow of the statutory rate strongly influences the rates set in direct license agreements
with services that can operate under the statutory license. ||| GGG
— would merely be another factor that

the negotiating parties would likely consider in setting license terms; it would not mean that the
negotiating parties ignored the availability of the statutory license.

IV. PROFESSOR RUBINFELD PROVIDED NO SUPPORT FOR HIS
ASSUMPTIONS ABOUT THE RELATIONSHIPS BETWEEN THESE
AGREEMENTS AND OTHER AGREEMENTS BETWEEN THE SAME
PARTIES.

29.  Professor Rubinfeld analyzed the Apple and Section IILE agreements 1n 1solation

from other agreements negotiated between the exact same parties, and also assumed that all of

59, Rubinfeld Corrected WRT, at 4 185,
60. Id.. at 9 183.

16
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the compensation discussed in these agreements is properly attributable to webcasting, as
opposed to other, related products. Given the absence of fact witness testimony or adequate
discovery from all parties to the agreements, it is difficult to fully evaluate these assumptions.
However, a range of evidence calls the validity of these assumptions into serious question,
further rendering Professor Rubinfeld’s analysis unreliable.

30.  First, it is unclear how the agreements Professor Rubinfeld considered relate to
other agreements between the same parties. For instance, we understand that Beats, Spotify, and

Rhapsody all offer fully on-demand streaming products for which they also license performance

rights with the same set of record labels, and that in many cases, _
N

We understand that Apple similarly has a number of different contractual relationships with the

same record labels for other products besides non-interactive webcasting, such as downloads and

music “locker” services, and as discussed below, —
I

31. From an economic perspective, it is inappropriate to interpret the contracts that
Professor Rubinfeld relies upon without considering this broader context. For instance, if a
given copyright holder sought additional royalty payments to license the services analyzed by
Professor Rubinfeld in exchange for offering more favorable terms for some other service or in
some other non-webcasting agreement, the webcaster might have been willing to accept such a
deal — yet clearly in that situation it would be inappropriate to analyze the webcasting license in

isolation. This is a natural concern from an economic perspective, in which it is common to

61. See, e.g., “Amended and Restated Subscription Streaming Services Agreement” between Warner and Beats
dated January 20, 2014 (SNDEX0057757-833), “Content Integration Agreement” between Rhapsody and
Sony dated April 1, 2014 (SNDEX0363047-187).

17
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evaluate contracts and relationships between parties as a whole, yet Professor Rubinfeld did not
address this concern at all in his testimony. And, as we pointed out above, no fact testimony was
made available to help us address this concern, either.

32.  This problem is particularly salient in the case of Apple for several reasons. -

Therefore, some portion of the compensation nominally attributed to webcasting in these
agreements may, from an economic perspective, be properly attributable to those other

implicated services.

62. SNDEX0119035-6.
03. Id., at SNDEX0119035.
64. SNDEX0119099-101.
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35.  Itis also unclear whether all of the compensation paid by Apple under the
agreements analyzed by Professor Rubinfeld is appropriately atiributable to webcasting. For

.55 Presumably, Apple sought this contract teim—

-. This raises the question of whether some part of the compensation Apple paid under

the agreements analyzed by Professor Rubinfeld is more appropriately attributable to _

, not webcasting. Similarly, in the context of negotiations, Apple and the record

el appear to v [

87 Again, without a clear understanding of the context of

the webcasting negotiations, if is difficult to reliably answer the question of what the royalties

paid in the agreements Professor Rubinfeld analyzed are properly attributable to.
36. A similar question applies specifically to ‘fhe— mcluded in

the Apple agreements. Sony and Warner received—

65. Id., at SNDEX0119099.
66. “Trial and Experimental Webcasting Service License Agreement,” June 5, 2013, at p. 4 (SNDEX0118989-

011, at 0118992) and “Webcasting Service License Agreement,” June 5, 2013, at p. 4 (SNDEX0119037-
oo =

).
67. See, e.g.. SNDEX0303278-305, at 0303303

See also SNDEX0305699-703, at 0305701

See also SNDEX0424995-209, at 0425004

19
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- from Apple in the context of their webcasting agreements, and these - form a

very substantial share of the compensation paid to the labels in Professor Rubinfeld’s analysis.

Absent the-, Professor Rubinfeld’s calculations indicate royalty rates less than
- per performance.®® No - appears in the Apple-Universal webcasting

I 1 o Warner and Sony agteements, o [N

R

questons about therelarionship beovee: [
.

68.  Rubinfeld WRT, Appendix 2B & 2C, row “X” (| NG -

69. SNDEX0119102.
70. SNDEX0214404-421, at 0214404-5.

20



PUBLIC

39.  Asdiscussed above, Apple —, and even ﬁl

—, average royalty rates like these would be influenced by the shadow of

the statutory rate. Nevertheless, at the very least, — one cannot reliably

analyze the Apple agreements without making assumptions regarding the relationship between
these agreements and other agreements, and regarding what portion of compensation paid by
Apple under the agreements is properly atiributable {o webcasting. These assumptions make a
tremendous difference in the calculation of the average per-performance rate, and Professor
Rubinfeld provided no basis to conclude that the assumptions he made along these hines are
plausible or correct.

V. PROFESSOR RUBINFELD’S ROYALTY RATE CALCULATIONS
RELATING TO APPLE ARE UNRELIABLE AND INFLATED.

A. Professor Rubinfeld improperly relied upon ex post performance.
40.  For the Section IILE services, Professor Rubinfeld’s analysis consists of merely

noting certain terms specified in the agreements. By contrast, in the case of Apple, Professor

Rubinfeld performed a series of calculations mgarding—

71. See SNDEX0186409-415, at 0186415 ), SNDEX0186973-993, at 0186979 [ D: <
SNDEX0305126-132, at 0305132 ).
72. SNDEX0488703-712, at 0488707, See also SNDEX0494103-109, at 0494103,

21
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prid nder e aeemens, I

- Professor Rubinfeld did not explain why ex post performance was the appropriate

way to analyze Apple, but not appropriate in the cases of the Section IILE services.
41.  Aswe discussed in our original rebuttal testimony, the use of ex pos? performance
as a basis for determining the parties’ expectations is fimdamentally flawed from an economic

perspective.” This is particularly the case for the Apple agreements, which as noted above

42.

B. Professor Rubinfeld failed to appropriately account far—

73. Fischel / Lichtman WRT, at 99 104-5.
74. APL-CRB-0000061-022, at 12.
75.
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43.  Despite his claims that ex pos¢ performance is the appropriate way fo analyze

agreements like those with Apple, Professor Rubinfeld made exceptions to this rule m his

snysis of N {5 cceptions srve o very

substantially increase his effective royalty rate calculations. Specifically, Professor Rubinfeld

.77 Professor Rubinfeld’s selective reliance on his

own assumptions about—, rather than actual ex post performaunce,

therefore substantially inflated his estimated royalty rate.

45.  The license agreements relied upon by Professor Rubinfeld also provide Apple
it
—:8 Again, however, Professor Rubinfeld did not include —

, and that, too, inflated his calculated royalty rate, despite the fact

76. Rubinfeld WRT, at Appendix 2, 9% 28 & 40.

78. “Trial and Experimental Webcasting Service License Agreement,” June 5, 2013, at p. 4 (SNDEX0118989-
011. at 0118992) and “Webcasting Service License Agreement,” June 5, 2013, at p. 4 (SNDEX0119037-

053, at 0119040)
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o
rovalty rate.”

46. Exhibits C-1 and C-2 demonstrate for Sony and Warner, respectively, how
Professor Rubinfeld’s calculations change under a proper accounting for_
-. The first column in each exhibit simply replicates Professor Rubinfeld’s
calculations. In the second column, we updated these calculations under Professor Rubinfeld’s

sssumnpions [

- In the last column, we adjusted Professor Rubinfeld’s calculations for-

, as described above. The resulting effective
average royalty payment per performance is - for Sony and- for Wamer, both of

which are far lower than the rates Professor Rubinfeld calculated —

80

47.  Professor Rubinfeld also analyzed_

81 As noted above, the

agreements _ but Professor Rubinfeld simply

79. SNDEX0487131
80. Rubinfeld Corrected WRT, at Appendix 2B & 2C (row “Y”™).
&1. Id., at Appendix 2, {22 & 34.
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48.  As discussed above, our view is that Apple’s service —, and even if
—, these average rates reflect the shadow of the statutory rate. Nevertheless, the
above calculations show that, even under his own assumptions, Professor Rubinfeld’s
calculations are unreliable and do not provide confirmatory evidence for his conclusions.
Moreover, as noted previously, Professor Rubinfeld’s calculations also appear fo assume that all
compensation paid under the agreements is properly atfributable fo webcasting. If in fact some

portion of the compensation is appropriately attributable to other music services, then the proper

sveragerte calelatons v be oven ovver. |

C. Professor Rubinfeld’s analysis of the Apple agreements is inconsistent with the
parties’ expectations at the time of the agreements.

49.  Professor Rubinfeld’s conclusions are also at odds with available information on
the pre-agreement forecasts made by the parties negotiating the agreements, which is the more

appropriate way to analyze the agreements from an economic perspective ™ —




PUBLIC

50.

1

[

51

83. Fischel / Lichtman WRT, at 99 103-104.
84.

85. APL-CRB-000001-022, at 12 & 13.
86.
87. APL-CRB-000001-022, at 10.
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52.  This calculation does not account for an important factor: besides operating a

streaming music service, Apple is also the largest music retailer in the Us?® —

90. Apple Press Release, “iTunes Store Top Music Retailer in the US,” April 3, 2008, accessed ai

https:/iwww.apple.conpy/ibrary/2008/04/031Tunes-Store-Top-Music-Retailer-in-the-US hitml.
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£

54.  More generally, because Apple is a major seller of music,—

would give if an incentive

to accept a royalty rate (and the record labels leverage to demand a royalty rate) higher than the

rate that any conventional webcaster would pay. Even putting aside—

I (s i o0 important reason why the expected royalty rates caleulated
above likely overstate the relevant rate that most willing buyers and willing sellers —

would agree upon.

92.
93. See, e.g.. SNDEX0425533-537. at 0425536
and 0426045
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24

£

56.  Therefore, the parties’ own expectations provide no support for Professor

Rubinfeld’s conclusions regarding the Apple agreements,

D. Professor Rubinfeld overstated the appropriate — implications of
the Apple agreements.

57.  The Apple agreements provide for compensation based on-

T ——
satemens o date provided i discovery, I

58 Pprofessor

Rubinfeld’s analysis, as discussed above, focuses on—
-. However, Professor Rubinfeld also separately considered—

94. Rubinfeld Corrected WRT, at Appendix 2B & 2C (row “Y™),

95. “Trial and Experimental Webcasting Service License Agreement,” June 5, 2013, at p. 4 (SNDEX0118989-
011, at 0118992) and “Webcasting Service License Agreement,” June 3, 2013, at p. 4 (SNDEX0119037-
055, at 0119040).

96.
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97
£

S p——

is not a reliable measure of what willing buyers and willing sellers would agree upon

for a service eligible for the statufory license, absent the statutory rate —

98

59.  Moreover, Professor Rubinfeld’s rationale for assuming—
,is'based on the fact that, [ T EEEEGEG__

60.  Professor Rubinfeld claimed that, during the period he analyzed, —

% This statement appears to involve an error; in fact,—

Rubinfeld Corrected WRT, at Appendix 2, ¢

93. See, e.g., SNDEX0303699-7035, at 6305700

99, Rubinteld Corrected WRT. at Appendix 2, 9% 27 & 39.
100.  Id, at Appendix 2B & 2C.
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_ provide no basis to determine the willingness-fo-pay or willingness-fo-

accept of the parties to the negotiation.

o N 550 Ralbinfld’

attempt fo increase the stated- rate in the contracis on this basis makes no sense.

We are aware of no economie basis for such a conclnsion.

N -
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Declaration of
Caitlin S. Hall




Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
THE LIBRARY OF CONGRESS
Washington, D.C.

)
In the Matter of )
)
DETERMINATION OF ROYALTY RATES ) Docket No. 14-CRB-0001-WR
FOR DIGITAL PERFORMANCE IN SOUND ) (2016-2020)
RECORDINGS AND EPHEMERAL )
RECORDINGS (WEB IV) )
)

DECLARATION AND CERTIFICATION OF CAITLIN C. HALL
ON BEHALF OF iHEARTMEDIA, INC.

1. I am one of the counsel for iHeartMedia, Inc. (“iHeartMedia”) in this proceeding,
and I submit this Declaration in support of the restricted version of the Supplemental Rebuttal
Testimony of Daniel R. Fischel and Douglas G. Lichtman and accompanying documents.

2. On October 10, 2014, the CRB adopted a Protective Order that limits the
disclosure of materials and information marked “RESTRICTED” to outside counsel of record in
this proceeding and certain other parties described in subsection IV.B of the Protective Order.
See Protective Order (Oct. 10, 2014). The Protective Order defines “confidential” information
that may be labeled as “RESTRICTED?” as “information that is commercial or financial
information that the Producing Party has reasonably determined in good faith would, if
disclosed, either competitively disadvantage the Producing Party, provide a competitive
advantage to another party or entity, or interfere with the ability of the Producing Party to obtain
like information in the future.” Id. The Protective Order further requires that any party
producing such confidential information must “deliver with all Restricted materials an affidavit
or declaration . . . listing a description of all materials marked with the ‘Restricted’ stamp and the

basis for the designation.” Id.



3. I submit this declaration describing the materials iHeartMedia has designated
“RESTRICTED” and the basis for those designations, in compliance with Sections IV.A of the
Protective Order. I have determined to the best of my knowledge, information and belief that the
materials described below, which are being produced to outside counsel of record in this
proceeding, contain confidential information.

4. The confidential information comprises or relates to information designated
RESTRICTED by other participants in this proceeding. iHeartMedia has designated such
information as RESTRICTED to maintain its confidentiality in accordance with the Protective
Order’s command to “guard and maintain the confidentiality of all Restricted materials.”
Protective Order at 2.

Pursuant to 28 U.S.C. § 1746 and 37 C.F.R. § 350.4(e)(1), I hereby declare under the
penalty of perjury that the foregoing is true and correct.

April 21, 2015 Respectfully submitted,
/s/ Caitlin S. Hall
Caitlin S. Hall
KELLOGG, HUBER, HANSEN, TODD,
EVANS & FIGEL, P.L.L.C.
1615 M Street, NW, Suite 400
Washington, DC 20036
Telephone: (202) 326-7900

Facsimile: (202) 326-7999
chall@khhte.com

Counsel for iHeartMedia, Inc.






Before the
UNITED STATES COPYRIGHT ROYALTY JUDGES
THE LIBRARY OF CONGRESS
Washington, D.C.

)

)

)

DETERMINATION OF ROYALTY RATES ) Docket No. 14-CRB-0001-WR
FOR DIGITAL PERFORMANCE IN SOUND ) (2016-2020)

RECORDINGS AND EPHEMERAL )
RECORDINGS (WEB IV) )
)

In the Matter of

REDACTION LOG FOR iHEARTMEDIA’S SUPPLEMENTAL TESTIMONY OF
DANIEL R. FISCHEL AND DOUGLAS G. LICHTMAN

iHeartMedia hereby submits the following list of redactions from iHeartMedia’s
Supplemental Rebuttal Testimony of Daniel R. Fischel and Douglas G. Lichtman filed April 21,
2015, and the undersigned certifies, in compliance with 37 C.F.R. § 350.4(e)(1), and based on
the Declaration of Caitlin S. Hall submitted herewith, that the listed redacted materials are

properly designated confidential and “RESTRICTED.”

Document | General Descrlptlon L
Supplemental Rebuttal Contains information designated
Testimony of Fischel and restricted by other participants
Lichtman

p- 2, para, 2, lines 8-10 Contains information designated
restricted by other participants

p. 2, fn. 7, lines 2-3 Contains information designated
restricted by other participants

pp- 3-4, para. 4, lines 7, Contains information designated
8-9,10, 11, 13, 19-20, restricted by other participants
25-27

p- 4, Section II Heading Contains information designated

restricted by other participants

pp- 4-5, para. 5, lines 1-2,  Contains information designated
5-9 restricted by other participants




Document

p. 5, para. 6, lines 1-2, 3,
5-7

p.- 5, . 15

pp. 5-6, para. 7, lines 1-2,
3-4,5,6

p. 6, para. 8, lines 2-7

p- 6, para. 9, lines 1, 2-3,
4-5, 8

p. 6, fn. 16, lines 1-2

p. 6, fn. 17, line 1

p- 6, fn. 18, lines 1-3

p- 7, fn. 20, lines 2-5
p- 7, fn. 21, lines 1-3

p- 7, fn. 22

Contains information designated

p. 7, para. 10, lines 2, 3-10

pp. 7-8, para. 11, lines 1-7

restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants




Document, 3 N L‘ S NN L )

p- 8, para. 12, lines 2-4 Contains information designated
restricted by other participants

p. 8, para. 13, lines 2, 3-4, Contains information designated

5,6,7-8 restricted by other participants

pp- 8-9, para. 14, Contains information designated

lines 2-3, 9-11 restricted by other participants

p. 8, fn. 24 Contains information designated
restricted by other participants

p. 8, fn. 25, lines 1-2 Contains information designated
restricted by other participants

p. 8, fn. 27, lines 1-2 Contains information designated

restricted by other participants

pp. 9-10, para. 15, lines Contains information designated
1-2, 4-6, 7-12 restricted by other participants

p- 9, fn. 31, lines 1-2,3-5  Contains information designated
restricted by other participants

p. 9, fn. 32, lines 1-3 Contains information designated
restricted by other participants

p- 10, fn. 33, lines 1-4 Contains information designated
restricted by other participants

p. 10, para. 16, lines 1-2,  Contains information designated
3-5 restricted by other participants
pp- 10-11, para. 17, lines ~ Contains information designated
2,3,4,5,6-7 restricted by other participants
p- 10, fn. 34, line 1 Contains information designated

restricted by other participants

p- 10, fn. 37, lines 1-3 Contains information designated
restricted by other participants

p- 10-11, fn. 38, line 4 Contains information designated
restricted by other participants




Document

p. 11, fn. 38, line 4

p. 11, fn. 39, lines 1, 2, 3

p- 12, Section III Heading

p- 12, para. 20, lines 1-2, 3

p. 12, fn. 44

p- 13, para 22, line 12

p. 14, para. 24, lines 7-9

pp. 14-15, para 25

p. 14, fn. 52, lines 1-2

p. 15, para 26

p. 15, fn. 57, lines 1-2

pp- 15-16, para. 27, lines

4-5

p- 15, fn. 57, lines 1-2

p- 16, para. 27, lines 4-5

Contains information designated

restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants




DPocument

g ore cop—

N p. 1V6, péra. 28, lineé é-4,

6,7,9-10

p. 17, para. 30, lines 4-5,
8-9

p. 18, para. 32, lines 1-4
p- 18, para. 33

p. 18, para. 34

p- 19, para. 35, lines 3-6,
7-8, 9-10

pp. 19-20, para. 36,

lines 1, 2-3, 5, 6, 7-10, 11,
12-13

p. 19, fn. 66, lines 3-4

p. 19, fn. 67, lines 1-5

p- 20, para. 37

pp. 20-21, para. 38

p- 20, fn. 68, line 1

p. 21, para. 39, lines 1-2, 3

p. 21, para. 40, lines 3-5

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants
Contains information designated

restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated

restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants
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p- 22, para. 42
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p- 23, para. 43, lines 3, 5-8
p. 23, para. 44, lines 1-6, 7
p- 23, para. 45, lines 2-3,
3-4, 5-6

p- 23, fn. 76, line 1

p. 23, fn. 77

p- 23, fn. 78, lines 4-5

p. 24, fn. 79

. 24, para. 46, lines 2-3,
-6, 6-7, 8, 9-10
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p- 24, para. 47, lines 1-2,
3,4-10

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants
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restricted by other participants
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9-11 restricted by other participants

p. 25, para. 49, lines 3-10  Contains information designated

.26, fn. 84

. 26, para. 50

. 26, para. 51

.26, fn. 86

.27, fn. 88

. 27, para. 52, lines 2-9
.27, para. 53

.27, fn. 89

.27, fn. 91

.28, fn. 92

p. 28, para. 54, lines 1-2,
4-5

, 6-7

restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants
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p. 28, fn. 93, lines 1-2, 2-
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p. 29, para. 56, lines 2-6
p- 29, para. 57, lines 1-3,
4-5, 5-6, 6-9

p. 30, para. 58,
lines 1-2, 3-5

p- 29, fn. 96

p- 30, para. 59, lines 1-2,
2-6

p. 30, para. 60, lines 1-3,
3-7

p. 30, fn. 98, lines 1-4

p- 30, fn. 100, lines 1-4

p. 30, fn. 101, lines 1-3

p- 31, para. 61, lines 1, 2,
3-4

Contains information désighated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants

Contains information designated
restricted by other participants
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restricted by other participants
Exhibit B Redacted in its Entirety ~ Contains information designated
restricted by other participants
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restricted by other participants
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